UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSON

Before Commissonears: Curt Hébert, Jr., Chairman;
William L. Massey, Linda Bresathitt,
Pat Wood, 111 and NoraMead Brownell.

New Y ork Independent System Operator, Inc. Docket No. ER01-2076-000

ORDER ACCEPTING TARIFFHLING
ASMODIHED

(Issued June 28, 2001)

On May 17, 2001, the New Y ork Independent System Operator, Inc. (NY1S0) filed,
pursuant to section 205 of the Federal Power Act,! anew Attachment H to its Market Adminigtration
and Control Areas Sarvices Taiff (Sarvices Taiff). Attachment H isarevised verson of NY1SO's
Market Mitigation Messures (MMM) which are currently on file and have been goproved by the
Commisson, but which are not part of aNY SO taiff. The revisonsincorporate into the MMM
NY ISO's proposad Automeated Mitigation Procedure (AMP). As discussed below, we acoept
NY1SOssfiling, as modified.

Procedurd Background

In aNovember 23, 1999 order,? the Commission acoepted in part and rejected in part the
mearket monitoring and mitigation plansfiled by NYISO. Inindanceswhere NY1SO condudestha a
specific market participant is exercisng market power, the Commisson accepted NY 1SO's proposds
to dlow it to engage in discusson to resolve the issues informally or issue demand | etters requesting the
participant to cease cartain behavior. In addition, the Commisson Sated that the plans could commit
NY SO to file on a case-by-case basi's under section 205 of the FPA to impose specific mitigation
measures, or to make such filings based on recurring types of conduct thet warrant
mitigation. However, the Commission rgected proposasto dlow NY1S0 to reduce bid flexibility,
imposefinandd obligationsto pay for operating resarves, or impose default bids because thiswould
givetoo much discretion to NY1S0 in price-sdtting and other milar regulatory functions without
Commisson review. The Commission determined that NY 1SO had not described with sufficent
spedificity the types of conduct that would trigger the impaosition of these measurres; it had not

116 U.S.C. § 824(d) (1994).
2Centra Hudson Gas & Eledtric Corp., et d., 89 FERC 161,196 (1999).
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edtablished pedific thresholds or bright line tests that would trigger the condusion that market power
had been exercisad.

In aMarch 29, 2000 order, which addressed the filing N'Y1SO mede to comply with the
November 23, 1999 order and requests for rehearing of thet order, the Commission further darified
NY1SO's authority under the plans. Among other things,
the Commission accepted the specific thresholds proposed by N 1SO to trigger possible mitigation,
but rgected NY ISO's proposd to keegp them confidentid. The Commisson dso dlowed NY1SO
some limited discretion asto when to mitigate (eg., NY1SO may choose not to impose mitigation if it is
sidfied with the party's explanaion for its behavior) and for how long, but required NY 1O to darify
thet mitigation for market power may be imposed only progpectively.

InitsMarch 9, 2001 natice of withdrawd of itsfiling in Docket No. ER01-181-000, NY1SO
dated thet it intended to automate a gep in its market mitigation meesures to diminate the current
one-day dday in mitigating conduct thet would otherwise set non-competitive market energy pricesin
the next day's Day-Aheed
Maket (DAM). The AMP and its background are described below. Inacomplaint filed in Docket
No. EL01-55-000, the Mirant Companies (Mirant) ated that the March 9 withdrawa filing mekes
dear that NY SO improperly intended to implement the AMP without filing any changesto the MMM
pursuant to ether section 205 or 206 of the FPA.

InitsMay 9, 2001 order on Mirant's complaint (Mirant Order),* the Commission found thet
part of NY1SO's proposd iswithin the bounds of its exiging taiff, in thet section 3.2(b) of the MMM
spedificdly envisons use of the Security Congtrained Unit Commitment (SCUC) to identify
questionable conduct. However, the Commission aso found that NY 1SO's AMP proposal needed to
be examined in gregter detall before it could be approved. Further, the Commisson noted that section
205(c) of the FPA
requiresthat NY1SO kegp on file with the Commission "practices and regulaions’ affecting itsrates,
and that NY1SO'staiff did not contain languege adequiatdy pecifying the timing and the process thet
are contained in the AMP. Accordingly, the Commission conduded, that if NY1SO wishesto
implement its AMP proposd, it mudt file revised tariff sheets pursuant to section 205 of the FPA to st
forth the AMP procedures. In thet filing, the Commisson added, NY1SO must address the concarns
raised by the partiesin the Mirant complant procesding, induding whether: the AMP provides
sufficent opportunity for meaningful consultation, inaccurate market-dearing prices will result evenif the
party whose bid wasimproperly mitigeted is ultimatdy made whale, the AMP would establish anew

3Centrd Hudson Gas & Eledtric Corp,, et d., 90 FERC 61,317 (2000), daified, 91 FERC
161,154 (2000).

495 FERC 161,189 (2001).
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$150 threshold thet never gppearsin the MMM, and NY SO proposes to exdude hydro units,
imports, and exports from the AMP.

New Y ork Market Mitigation Procedures

Under Commission orders dlowing NY1S0 to implement its MMM,® NY1SO's Market
Monitoring Unit (MMU), in consultation with NY 1SO's Market Advisor, is responsible for monitoring
the markets adminigtered or controlled by NY1SO and for mitigating amearket party’s conduct when
NY SO determines that market power has been
exerdsed. The MMM currently has spedific threshold vaues for identifying generators or trangmission
fadlitiesthat exercdse market power. NY SO imposes mitigation when amarket party’s conduct hasa
materid effect on prices or on guarantee payments. Conduct and impact criteriamust be stidfied
before NY1SO may mitigate agenerator'sbid. NY1SO may not mitigate market prices retroactively.
Vaious committees within NY SO studied the devel opment of dternative mitigation procedures
through a Circuit Bresker Working Group. On February 20, 2001, NY1SO's Board of Directors
directed NY1SO to implement the AMP.

Under its current manua procedures, NY 1SO is adle to identify conduct and pricing impects
that exceed the MMM gandards only after the SCUC runsfor agiven DAM have been completed,
which means that mitigation cannot be implemented until the next day's DAM. Under the autometed
procedures of the AMP, NY 1SO dates, non-competitive bidding behavior dill will be mitigated
progpectivey, as authorized in the MMM, but the mitigation will occur within the SCUC runsin which
the conduct and price effect thresholds of the MMM are crossed, without the one-day ddlay thet
occurs under the current manua procedures.

NY1SO's AMP tests whether cartain conduct resultsin ameterid changein price usng
NY1S0's SCUC software modding the DAM, as pecified in section 3.2 of the MMM. The AMP
will insert an additiond step in the SCUC modd to determine whether, according to the exising MMM
thresholds, any energy bidsthat exceed the
conduct thresholds would cause pricesin the DAM to exceed the market impect thresholds. If the
thresholds are exceaded, the AMP will immediaidy subdtitute the rdevant Market Participant's
Reference Pricesin place of the excessve bids and then complete the remaining iterations of the SCUC
onthat bads Reference Pricesfor the Market Paticipant in question will be determined and gpplied
as edifiedinthe MMM.  The SCUC process will thus produce DAM prices thet reflect mitigetion of
any hidsthat excead the andards spedified in the MM M.

NY1SO's Arguments

586 FERC 1] 61,062 (1999), 89 FERC 1 61,196 (1999), and 90 FERC 161,317
(2000).
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NY SO assarts that the AMP provides gppropriate opportunities for consultation between
NY1S0 and biddersinto the DAM. It maintains that under the AMP, advance consultations while bids
exceading the conduct thresholds are pending will continue to occur when NY 1SO observes unusudly
high bids In addition, language has been propasad for section 3.3 of the MMM to meke dear thet if a
Market Party antidpates submitting unusudly high bids it can consult with NY1SO in advance about
the reesons for such bids. NY1S0 argues that the only ditinction between the AMP conauitation
process and the exiding manud consultation processisthet the Market Party, rather then NY1S0,
mugt initiate the discussion of unusudly high bidsto avoid baing mitigated, which NY1SO bdievesis
neither dgnificant nor onerous. Also, aMarket Party may consult with NY1SO on the factors thet
should be congdered in determining the Market Party's reference levels

With regard to the effect on market dearing prices of improperly mitigated bids, NY SO dates
that the amdl likdihood of an improperly mitigated bid must be weighed againg the potentid for
subgtantid and unjudtifiable wedth trandfers from buyersto sdlersthat may occur as areault of the
odaysin implementing mitigation measures under the current manud procedures. NY1SO daims that
on June 26, 2000, buyersincurred over $100 million in increased cogtsfor their purchasesin the DAM
before mitigation measures could beimposad. NY 1SO dso argues that unmitigated sdlers and the
market generdly would nat be harmed by the rare impogition of an unwarranted mitigation messure
because, by definition, in amarket dearing price auction, dl such slerswould be inframargind, or a
worst the margind unit, and thus would be compensated a or aoove, perhapswdl aove, the price
levels at which they had expressed through their bids awillingnessto operate.

NY S0 assarts that the proposed AMP does nat establish anew threshold of $150 for the
impogtion of mitigation measures becauseit only setsan initid pricing point & which it mekes ssnseto
perform the AMP evduation to determine whether automated mitigation iswarranted. Inall cases,
whether the AMPis used or nat, the impasition of mitigation messures requires that the conduct and
market impact thresholds spedified in the MMM be crossad. NY1SO hasinitidly determined,
however, that under current market conditionsit is very unlikdy thet the thresholds for mitigation will be
crosed if pricesin agiven areaof New York are bdow $150.

NY SO gates that hydrodectric and externa resources are not included in the AMP because
of the likdlihood that opportunity costs will be the primary determinant of the margind cogts of such
resources. Bidding thet trips the conduct thresholds by an entity that owns or controls 50 MW or less
of cgpedity isexempt from the AMP because withholding of such smdl amountswill rardy have a
materid effect on prices. Exports are exempt from the AMP because NY1SO does not have the
authority under the MMM to mitigate bidsin markets thet it does not adminidter.

Fndly, NY1SO datestha in some limited drcumdances, evauated by what NY SO refersto
asa'"totd codsted,” the mitigation of bidsin the SCUC to reference levdsin alimited number of hours
may result in an overdl increese in the average prices of energy in rdevant DAM locations over the
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course of the DAM asawhole. In such cases, the AMP will not be used, snce to do so would be
counterproductive.

NY1S0 requests waiver of the Sixty-day natice requirement so thet the tariff sheets may
become effective on June 15, 2001.°

Natice of Fling and Pleadings

Notice of NY1SO'sfiling was published in the Federd Regider, 66 Fed. Reg. 29,100 (2001),
with comments, protests, and interventions due on or before May 31, 2001. Protests and motionsto
intervene werefiled by Aquila Energy Marketing Corporation (Aquila); Capine Eagtern; Dynegy
Power Marketing, Inc. (Dynegy); HQ Energy Services (U.S); Indeck Companies, The Independent
Power Producers of New Y ork, Inc; Morgan Stanley Capitd Group, Inc.; and NRG Power
Marketing, Inc. and Affiliated Companies. The Electric Power Supply Associion;
KeySpan-Ravenswood, Inc.; the Member Systems;” Multiple Intervenors, New York State Electric &
Gas Corporation and Rochester Gas and Electric Corporation; and Williams Energy Marketing &
Trading Company filed mationsto intervene and comments: Timdy mationsto intervene were dso
filed by Mirant and Sithe Power Marketing, L.P. On
June 20, 2001, Dynegy and the New Y ork State Attorney Generd filed additiond comments
concerning NY1SO's proposd. Pursuant to Rule 214 of the Commisson's Rules of Practice and
Procedure® the timely, unopposed motions to intervene sarve to make those who filed them partiesto
this proceading. Section 385.213(8)(2) of the Commisson's regulations prohibits an answer to a
protest unless otherwise ordered by the decisond authority. Accordingly, NY 1SO's June 8, 2001
ansverand the June 18, 2001 reply to that answer filed by Aquilaand Edison Misson Energy, Inc., &
d., aergected.

|ntervenor Comments

®Since N 1SO made the filing under the "exigent circumstances’ provision of section 19.01 of
the ISO Agreement, it proposes an expiration date for the AMP of September 13, 2001. However, by
|etter filed May 24, 2001, NY ISO informed the Commission that NY1SO's Management Commiittee
has snce goproved the AMPfiling by a61.46 percent vate in favor. Accordingly, the proposed
expiraion deteis no longer necessary and NY 10 datesthat it iswithdrawn.

"The Member Systemsindude Centrd Hudson Gas & Electric Corporation, Consolidated
Edison Company of New Y ork, Inc., LIPA, Orange and Rockland Utilities, Inc., the Power Authority
of the State of New Y ork, and Niagara Mohawk Power
Corporation.

818 C.F.R. § 385.214 (2001).
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Catan intervenors, such asthe Member Sysems and Multiple Intervenors, believe that current
mitigation authority dill dlows some sdlersto exercise condderable market power for a24-hour
intervad. Some point to the experience of June 26, 2000, when they daim that market power was
exerdsed, cogting consumers over $100 million. The New York State Attorney Generd emphasizes
that the AMP is especidly nesded to protect consumers when dectridity supplies aretight, asthey are
likely to be thissummer. Only New Y ork State Electric & Gas Corporation and Rochester Gas and
Electric Corporation, who support implementation of AMP, criticize the plan as nesding & least two
modificationsto provide for correcting incorrectly mitigated prices and to alow partiesto choose
between particpaing inthe DAM or RTM.

Other intervenors, such asNRG, Aquila, and the Independent Power Producers of New Y ork,
grenuoudy oppose the AMP, for awide range of reasons. The mogt Significant objections are thet
intervention in aressonably competitive market is unnecessary and patentidly harmiful, thet the AMP
does not provide for adequate consultation with generators that may be subject to mitigetion, that the
risk of ingppropriate mitigation leading to inaccurate market-dearing pricesis Sgnificant, and thet there
isinadeguiete justification for exduding cartain units from mitigetion. Intervenors opposng the AMP
emphaszethat it putsthe NY1SO g&f in the pogtion of judging bidding strategies of various suppliers
and that the AMP issmply adeviceto get alower price cagp. Furthermore, affidavits submitted by
Aquiladam that the NY ISO has mischaracterized the manner in which the AMP detlerminesiif bids
have hed a sgnificant effect on the market-dlearing price

NYISO's Answver

Initsanswer, NY1S0 assarts that the AMP is necessary because even though New York
markets are generdly competitive, Sgnificant opportunities to abuse market power may arise
occasondly dueto extreme weather or fadlity outages. NY1SO mantains
that the AMP isnot a price cgp and that on super-peek days, prices under the AMP may well exceed
the $1000 energy bid cgp previoudy gpproved by the Commisson. It bdievesthet the dire
conssguences predicted for ghifting to generators the responghility for initiating consultations about bids
are gpeculative, and that the Sandards and procedures for determining reference prices are not
gopropriately addressed in this docket.

Discusson

The Commisson will dlow the AMP mechaniam to bein place during the 2001 summer
cgpability period. The Commission views the proposed mechaniam as only atemporary solution, and
agress with certain of the intervenors that the propossd AMP may mitigete bids in Stuaions where
market power isnat the causefor high or voldile bids. We aso agree thet the proposd may not
provide for sufficent consultation with generators to reasonably establish thet particular bids were
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atempts to exercise market power.® Accordingly, athough the Commission accepts NY 1SO's AMP
proposd for this summer, the Commisson will require thet the proposed mechanism terminate on
October 31, 2001, the end of the 2001 summer cgpability period.

We do not sharethe NY1SO's view that automeatic mitigetion is best done based soldly on an
examination of bidding behavior without determining whether there is an underlying sructurd merket
power problem. For example, when tranamisson condraintsinto New Y ork City are binding, the
presence of few independent sdlersin the load pocket may confer market power on dl Hlesinthe
load pocket. In generd, we bdieve autometic market power mitigation may be most gppropriate
where'? it istied to structural market power problems such as must-run situations where generators
would otherwise bein apogtion to namether price. We note thet both PIM and ISO-NE usethis
more limited gpproach of automatic mitigetion. However, because NY ISO datesthat it isimportant to
have an automatic mitigation procedure in place for the summer, when supplies may il be tight and
when the effectiveness of new demand response mechanisms are uncartain, we will goprove the AMP
through October 31, 2001.

The Commisson will accept without condition the other tariff sheets proposed by NY1SO to
the extent they Smply incorporate into NY 1SO's Sarvices Taiff the MMM, which have dready been
approved.

The Commisson orders

NY ISO's proposed tariff sheets are hereby accepted to become effective as of the date of this
order, and the AMP tariff provisons shdl terminate on October 31, 2001, as discussed in the body of
thisorder.

By the Commisson.
(SEAL)

David P. Boergers,
Secretary.

“However, we dso note that if N'Y 1SO subsequently determines that the bid was not an
atempt to assart market power, the generator will be paid itsfull bid.

19Compare Part 6 of the PIVI Operating Agreement and |SO-NE Market Rule 17 with
NYI1SO'sproposd, dl of which reflect adifferent market design.



